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ARTICLE 2
1. Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a
sentence of a court following his conviction of a crime for which this penalty is provided by law.
2. Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from the use of force
which is no more than absolutely necessary:
(a) in defense of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent escape of a person lawfully detained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.

524 (RIS 2 HER)
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ARTICLE 3

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

5345 (B0
IAD. B, £723IEABRZE L IR 2520 2 & L IR v 2200 2w,

ARTICLE 8
1. Everyone has the right to respect for his private and family life, his home and his correspondence.
2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the
law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of
the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights

and freedoms of others.
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ARTICLE 14
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground
such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national

minority, property, birth or other status.
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Withholding and Withdrawing of Life-Prolonging Treatment:
The case of Oliver Leslie Burke
— When and Who is Appropriate for Making Decisions ?

MATOBA kazuko

Abstract :

Mr. Oliver Leslie Burke is a British man in his forties who has a progressive degenerative disease in the
central nervous system. He is aware that in the future he will likely lose his ability to communicate to
others and will require artificial measures in order to take nutrition and hydration. He enjoys his social life
and wishes to live untill death comes in a natural way.

In order to set out a framework within which doctors, patients, and their caretakers can work in
partnership to ensure that treatment and care is provided which meets the needs of the individual patient,
the GMC published a booklet, "Withholding and Withdrawing Life-prolonging treatments: Good Practice in
Decision Making."

According to Mr. Burke’s understanding, the guidance allows that when he becomes incompetent, doctors
may make decisions without seeking his will. Therefore, he sought a judicial review regarding whether the
guidance breaches his rights under Common Law and the European Convention for the Protection of
Human Rights.

The aim of this Paper is, first, to clarify the facts in order to form a base for discussion and, second, to

summarize the first legal judgment on this Case.

Key words : Withholding and withdrawing life-sustaining treatment, Decision Making, Artificial Nutrition
and Hydration(ANH) , GMC guidance, the European Convention for the Protection of Human
Rights.

335





