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A Discussion on Relationship between Moral Judgment and Legal
Judgment Based on Kohlberg's Theory of Moral Development: Focusing
on the Importance of Stage Five in Considering Criminal Proceeding

SATO Nobuhiko

Abstract:

Law-Related Education based on the developmental stage has been promoted in Japan recently. In addition to
that, as Saibain-in (lay judge) system is introduced, it is required to carefully assess necessary qualities and
abilities required as Saiban-in and encourage legal development change among lay people. Based on Kohlberg's
theory of moral development, this paper examines the legal developmental stage, which is important for
understanding criminal proceeding. First, it reviews viewpoints on law in Kohlberg's theory of moral
development. Then, it analyzes difference between moral judgment and legal judgment. Finally, it finds that
Stage Five attaches more importance to procedure compared to Stage Four which emphasis social order in
Kohlberg's theory. Thus, the paper argues that the significance of protection of due process which is different
from the substantive criminal law order can be understood only by reaching Stage Five, which attaches more
importance to procedure. In conclusion, this study argues that, at Stage Five as legal development change, it is
not always necessary for law to be based on moral point of view and it is vital to deepen lay people’s

understanding on procedure to develop to Stage Five, which considers the proceedings more important.

Keywords: moral development, legal development, law-related education, law and psychology, due process
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